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IN THE UNITED STATESDISTRICT COURT FOR THE DISTRICT OF COLUMBIA

MARILYN VANN, RONALD
MOON, DONALD MOON,
HAT-TIE CULLERS,
CHARLENE WHITE and
RALPH THREAT,

Plaintiffs, v. COMPLAINT

GALEA.NORTON, Secre-
tary of the United States
Department of the Interior,
UNITED STATES DEPART-
MENT OF THE INTERIOR,
Defendants.

Plaintiffs, MARILYN VANN,
RONALD MOON, DONALD
MOON, HATTIE CULLERS,
CHARLENE WHITE and
RALPH THREAT, citizens of
the Cherokee Nation of Okla-
homa, asthedirect descendants
of individuals enrolled on
Dawes Commission Rolls of
the Cherokee Tribe, under the
inclusive Freedmen category of
the Dawes Commission Rolls
(hereinafter referred to as
“Freedmen”), by and through
their undersigned counsel, for
their complaint against GALE
A. NORTON, Secretary of the
United States Department of
the Interior, and the UNITED
STATES DEPARTMENT OF
THE INTERIOR (the“Depart-
ment” or "DOI"), an agency of
which is the Bureau of Indian
Affairs (the “BIA”) alege as
follows:

PRELIMINARY STATE-
MENT

1. Plaintiffs, individual citizens
of the Cherokee Nation of
Oklahoma, bring this civil suit
for declaratory and injunctive
relief arising under the Consti-
tution and laws of the United
Statesto vindicate the rights of
along-oppressed and disadvan-
taged people. Plaintiffs bring
this action to redress long-
standing and invidious racial
discrimination against them by
the BIA. This discrimination
has excluded the Freedmen
from their right to vote in the
May 24, 2002 election and a
subsequent run-off (together,
the“Election”) to determinethe
Chief and other elected officials
of the Cherokee Nation aswell
astheir right to voteinthe Elec-
tion on an amendment to the
Cherokee Constitution to strike
the clause, “No amendment or
new Constitution shall become
effective without the approval
of the President of the United
States or his authorized repre-
sentative.”

2. On or about August 6, 2003,
the BIA, assisted by its local
officials, reversed its position
that the 1970 Principal Chiefs
Act mandates that the Chero-
kee Nation of Oklahoma sub-
mit itselection provisionsto the
Department of Interior prior to
holding an election, and the
BIA recognized the Election of
Chad Smith as Chief of the
Cherokee Nation of Oklahoma.
3. The BlA'sdecisionto recog-
nize the illegal Election (i) is
in direct opposition to the
Department’sfiduciary duty to
protect the Cherokee Nation
from unlawful elections; the
BIA has the responsibility and
indeed, the duty to intervene
and attempt to protect those
rightsthrough appropriate rem-
edies, Seminole Nation v.
Norton, No. Civ. A. 02-0730
(RBW), 2002 WL 31109804
(D.D.C. Sept. 23, 2002)
(“Seminole ID. (ii) isin direct

opposition to the 1970 Princi-
pa Chiefs Act (as defined be-
low), (iii) isareversal of itspo-
sition stated in numerous|etters
to Cherokee Chief Chad Smith
informing him of the require-
ment of submitting election
procedures prior to holding the
Election, and (iv) isin opposi-
tion to the BIA's position to-
ward the Seminole Nation of
Oklahoma regarding virtually
the same matter.

4. With respect to the Semi-
noles, in connection with an
election that prevented the
Seminole Freedmen from vot-
ing, the BIA refused to recog-
nizetheillegally elected Semi-
nole officials and refused to
recognize any govemment-to-
govemment relationship with
that illegally elected adminis-
tration. The BIA successfully
defended such position in this
Courtin Seminolell. Inyet an-
other caseinthisCourt, the BIA
successfully defended its posi-
tion of not recognizing the
Seminole Nation or the
govemment-to-govemment re-
lationship, wherethe Seminole
Freedmen werevoted out of the
Seminole Nation by a Consti-
tutional Amendment Referen-
dum Election, Seminole Nation
of Oklahomav. Norton, No. 00-
2384 (D.D.C. Sept. 27, 2001)
(CKK) (Seminolel). The basis
for the BIA’s position, upheld
by this Court, was that the
Seminole Freedmen were en-
sured full citizenship rightsun-
der a Treaty entered into be-
tween the United Statesand the
Seminole Nation of Oklahoma
in 1866.

5. The United States and the
Cherokee Tribe signed an 1866
Treaty with the same citizen-
ship protections to the Chero-
kee Freedmen that were af-
forded the Seminole Freedmen
inthe Seminole Treaty of 1866.
Thereisthusno principled dis-
tinction between thislitigation
and that involving the Semi-
noles. The BIA'sdetermination
to recognize the Cherokee El ec-
tion that prevented the Chero-
kee Freedmen citizens from
exercising their right to voteis
abreach of the BIA’sfiduciary

duty.

6. Plaintiffs Marilyn Vann,
Ronald Moon, Donald Moon,
Hattie Cullers, Charlene White
and Ralph Threat are Freedmen
of the Cherokee Nation. Each
named Plaintiff cantrace hisor
her ancestry to the Index and Fi-
nal Rollsof Citizensand Freed-
men of the Cherokee Tribe in
Indian Territory approved by
Act of Con -gress dated June
21, 1906 (34 Stat. 325) (the
“DawesRolls’) ascompiled by
the United States through the
DawesCommission, andis, ac-
cordingly, an enrolled member
of the Cherokee Nation.

7. Defendant GaleA. Nortonis
the Secretary of the Defendant
Department of the Interior
(“Norton” or “Secretary”) and
the principal governmental of -
ficial responsiblefor theadmin-
istration of Native American
affairsand the operations of the
BIA. Nortonisan officer of the
United States of America (the
“United States”), which is the
custodian and trustee of al Na-
tive American communal prop-
erty.

8. Defendant United States De-
partment of the Interior is and
at all relevant times was an
agency of the United States
government. The DOI includes,
among various agencies, the
BIA and isresponsible for the
operations of the BIA. JURIS
DICTION AND VENUE

9. The Court has jurisdiction
over Plaintiffs’ claims pursuant
t028U.S.C. 88 1331 and 1362.
Jurisdiction to review agency
action is invoked pursuant to
the Administrative Procedure
Act (the “APA”), 5 U.S.C. §8§
702-703. Declaratory relief is
sought pursuantto 28 U.S.C. 88
2201-2202.

10. Thisaction arisesunder the
Constitution and laws of the
United States, including, but
not limited to, the Fifth Amend-
ment to the Constitution of the
United States, the Treaty with
the Cherokee Indians, July 19,
1866, 14 Stat L., 799 (the“ 1866
Treaty”), Pub. L. No. 91-495,
84 Stat. 1091 (the “1970 Prin-
cipal Chiefs Act”), the Indian
Civil Rights Act of 1968, 25
U.S.C. 88 1301 et seq.

11. Venueis proper in thisdis-
trict pursuant to 28 U.S.C. §
1391(e), as Defendant Norton
and Defendant DOI reside in
this District.

12. The United States has
waived its and Defendant
Norton’s sovereign immunity
to the claims herein by virtue
of (without limitation), theAPA
and the United States' fiduciary
and trustee obligationstowards
the Cherokee Nation and its
citizens. Defendant Norton, in
turn, has acted beyond her
statutory authority by alowing
her subordinate officersto vio-
late the laws and the Constitu-
tion of the United States, as al-
leged herein, and thus has no
sovereign immunity under the
doctrines established by Ex
Parte Young. 209 U.S. 123, 28
S. Ct. 441 (1908), Larsen v.
Domestic and Foreign Com-
merce Corp.. 337 U.S. 682, 69
S. Ct. 1457 (1949) and Bivens
v. Six Unknown Named Agents
of Federal Bureau of Narcotics,
403 U.S. 388,91 S.Ct.
1999(1971).

13. Inthisaction Plaintiffs seek
a declaratory judgment under
the Declaratory Judgment Act,
28 U.S.C. § 2201, setting forth
their rights because of Defen-
dants’ violations of the Consti-
tution and laws of the United
States, and a declaration that
the BIA cannot recognize the
newly elected officias or the
amended Cherokee Constitu-
tion, both put into placeviathe
illegal Election, until suchtime
as an election is held that rec-
ognizes and permits the Freed-
men the right to vote in such
election - in other words, adec-
laration that the United States
(including Defendants and the
BIA), in its capacity as fidu-
ciary and trustee, may not ap-
prove any election or other act
by the Cherokee Nation in dero-
gation of therightsof its Freed-
men citizens. In addition, Plain-
tiffs seek afinding pursuant to
the APA that Defendants' con-
duct has been arbitrary, capri-
cious, an abuse of discretion,
and not in accordance with law.
Plaintiffs also request that a
trustee be appointed to ensure

that their civil rights are pro-
tected, as was done in the late
1800's.

ALLEGATIONS COMMON
TO ALL COUNTS
Back2round 14. In the 1830's
Cherokees were forcibly re-
moved from their lands in the
south eastern United States and
forced to migrateto Indian Ter-
ritory, present day Oklahoma,
in what has become known as
theTrail of Tears. Among those
persons in the Trail of Tears
were slaves of Cherokees as
well asfreeintermarried Blacks
or children of mixed racial
families.

15. In 1863, davery was abol-
ished and the Black Cherokees
were emancipated by virtue of
the 13th Amendment of the
United States Constitution. In
the same year the Cherokee
National Council also abol-
ished slavery. Thereafter, all of
the Black Cherokees became
known as “ Freedmen.”

16. 1n 1866, the Cherokeesand
the United States entered into
the Treaty of July 19, 1866
(ratified July 27, 1866; pro-
claimed Aug. 11, 1866), 14
Stat. L. 799 (the* 1866 Treaty”)
The 1866 Treaty contains the
following provisions:

ARTICLEA4.

All the Cherokees and freed
persons who were formerly
dlavesto any Cherokee, and all
free negroes not having been
such slaves, who resided in the
Cherokee Nation prior to June
first, eighteen hundred and
sixty-one, who may within two
years elect not to reside north-
east of the Arkansas River and
southeast of Grand River, shall
have the right to settle in and
occupy the Canadian district
southwest of the Arkansas
River, and also al that tract of
country lying northwest of
Grand River, and bounded on
the southeast by Grand River
and west by the Creek reserva-
tion to the northeast comer
thereof; from thence west on
the north line of the Creek res-
ervation to the ninety-sixth de-
gree of west longitude; and
thencenorthon saidlineof lon-
gitude so far that aline due east
to Grand River will include a
quantity of land equal to one
hundred and sixty acres for
each person who may so elect
toresidein the territor above-
described in this article: Pro-
vided, That part of said district
north of the Arkansas River
shall not be set apart until it
shall be found that the Cana-
dian district is not sufficiently
largeto allow one hundred and
Sixty acres to each person de-
siring to obtain settlement un-
der the provisions of this ar-
ticle.

ARTICLES.

The inhabitants electing to re-
sideinthedistrict described in
the preceding article shall have
the right to elect all their local
officers and judges, and the
number of delegates to which
by their numbers they may be
entitled in any general council
to be established in the
Indian Territory under the pro-
visions of this treaty, as stated
inArticle X11, and to control all
their local affairs, and to estab-
lish all necessary police regu-

lationsand rulesfor the admin-
istration of justice in said dis-
trict, not inconsistent with the
constitution of the Cherokee
Nation or thelawsof the United
States; Provided, The Chero-
kees residing in said district
shall enjoy all the rights and
privileges of other Cherokees
who may elect to settle in said
district as hereinbefore pro-
vided, and shall hold the same
rights and privileges and be
subject tothesameliabilitiesas
those who elect to settlein said
district under the provisions of
thistreaty; Provided also. That
if any such police regulations
or rules be adopted which, in
the opinion of the President,
bear oppressively on any citi-
zen of the nation, he may sus-
pend the same. And all rulesor
regulations in said district, or
in any other district of the na-
tion, discriminating against the
citizens of other districts, are
prohibited, and shall be void.

ARTICLEO9.

The Cherokee Nation having,
voluntarily, in February, eigh-
teen hundred and sixty-three,
by an act of the national coun-
cil, forever abolished dlavery,
hereby covenant and agree that
never hereafter shall either sla-
very or involuntary servitude
exist in their nation otherwise
than in the punishment of
crime, whereof the party shall
have been duly convicted, in
accordance with laws appli-
cableto all themembersof said
tribe alike. They further agree
that all freedmen who have
been liberated by voluntary act
of their former owners or by
law, aswell as all free colored
persons who were in the coun-
try at the commencement of the
rebellion, and are now residents
therein, or who may return
within six months, and their de-
scendants, shall have all the
rights of native Cherokees:
Provided, That owners of
slaves so emancipated in the
Cherokee Nation shall never re-
ceive any compensation or pay
for the slaves so emancipated.

ARTICLE 10.

Every Cherokee and freed per-
son resident in the Cherokee
Nation shall have the right to
sell any products of his farm,
including his or her live stock,
or any merchandise or manu-
factured products, and to ship
and drive the same to market
without restraint, paying any
tax thereon which is now or
may be levied by the United
States on the quantity sold out-
side of the Indian Territory.

17. In 1883, the Cherokee
Tribal Council passed legisla-
tion that excluded the Freed-
men and other tribal citizens
without Cherokee blood, such
as the Shawnees, Delawares
and intermarried whites, from
sharing in tribal assets.

18. In 1888, the United States
Congress responded with leg-
islation that required the Tribe
to share its assets equally with
the Freedmen and other
adopted citizens. (25 Stat. L.
608-609.) To determine the
number of eligible Freedmen
and provide for their equitable
treatment. Congress sent afed-
eral agent to makeafull record
of all those who were entitled

to sharein the dispersal of fed-
era fundswithin the Cherokee
Nation.

19. In 1889, 3,524 Freedmen
were enrolled on a federal
document called the Wallace
Rollsto legitimate their claims
to Cherokee Citizenship.
20. In 1890, as the Cherokee
Tribe continued to resist the
Freedmen’s equal right to
Cherokee citizenry, the United
States Congress authorized the
federal Court of Claims to ad-
judicatetherightsof the Chero-
kee Freedmen.

21. Moses Whitmire, Trustee
for The Cherokee Freemen v.
The Cherokee Nation and the
United States, 30 Ct. Cl. 138
(1895), held that the Freedmen
were entitled to receive equal
per capitapaymentsof fundsas
equal citizens of the Cherokee
Tribe. The Court of Claimsheld
that while the tribal council
could sell the common prop-
erty, it could not discriminate
against aparticular classof citi-
zens in deciding who was en-
titled to share in the proceeds.
Ruling in favor of the Freed-
men, the court awarded them
$903,365 astheir rightful share
of $7,240,000. that had been
generated from the sale of tribal
lands.

22. 1n 1893, the United States
government established the
Dawes Commission for the
purpose of creating authorita-
tive membership rollsfor all of
the Native American tribes in
Oklahoma, including the
Cherokee Nation. Although not
required or authorized to do so,
by 1898 the Dawes Commis-
sion began enrolling the Black
Cherokee on a “Freedmen
Roll”; other Cherokees were
enrolled on a separate “Blood
Roll.” The effect of this gratu-
itous act of racial segregation
in compiling the DawesRolls-
imposed upon the Cherokee
Nation by the Dawes Commis-
sion - wasto divide the Chero-
kee Nation into “Freedmen”
(those with some Black ances-
try) and “Blood Indians.” This
division was illogical and in-
consistent, too: aCherokeewho
was half Native American and
half Black was designated a
“Freedman”; one who was one
guarter Native American and
three quarters White was des-
ignated a Cherokee*“ by blood.”
No effort was made to record
the percentage of Native
American blood of thoselisted
on the "Freedmen Roll,”
though historians agree that
many of the Freedmen enroll-
ees had mixed Native Ameri-
can ancestry. As a result,
throughout the segregation
years the Freedmen were sub-
jected to Jim Crow laws and
other forms of state-sanctioned
discrimination.

23. 1898, Congress passed the
CurtisAct, providing for alot-
ment of communal tribal lands
to all citizens of Cherokee Na-
tion including Freedmen. The
CartisAct also extended juris-
diction over Indian Territory
and abolished tribal courts.

24. In Daniel Red Bird v.
United States, 203 U.S. 76, 27
S. Ct. 29 (1906), the Supreme
Court affirmed the citizenship
and proprietary rights of the
Freedmen as ensured by the



