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Three Cherokee Councilors File
Interference Against Chief

and say they plan to ask for a
Special Election. Proponents say
the controversy began by Smith
served to stall the petition process
to kill time so thereislesstime for
a Specia Election before the next
General Election. Proponents say
killing precioustimeis creating an
improbability that the people will
be allowed to vote on issues that
will likely affect the outcomeinthe
next General Election and havealso
filed suit claiming interference by
Smith in the election process.

Immediately following thefiling of
the suit against Hathaway, both of
Smith’s appointees, Judge Kyle
Haskins, Tulsa, and Rita Bunch,
Watts attempted to prevent
Hathaway from taking his rightful
place at the Election Commission
meetings. After failing to prevent
Hathaway from taking his seat,
both Haskins and Bunch resigned
their commissions leaving three
remaining Commissioners enough
for a quorum.

Dwight Birdwell, former Chief
Justice of the JAT servesasattorney
for the Councilors. Birdwell states
in the suit that the Councilors
believe the conduct of Smith
refusing to recognize and honor the
appointment of Hathaway as the
fifth member of the Cherokee
Nation Election Commission is a
violation of 26 CNCA 11A, a
statute that specifies the
commission shall beindependentin
the performance of its statutory
authority and in the performance of
such authority shall not be subject
to direction or supervision by the
Executive Office or Cherokee
Nation Council.

Birdwell states that Smith’s action
is an impermissible attempt to
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exercise direction and supervision
and in effect, gain control over the
Election Commission and has
interfered with the duties of aduly
appointed Election Commissioner,
aswell asthe Election Commission
itself. Birdwell goes further to
accuse Smith of also violating
Article VI of Section 10 of the
Cherokee Constitution, which
requiresany Chief to causethelaws
of the Cherokee Nation to be
faithfully executed.

Councilors are asking the JAT to
enter a judgment declaring that
Hathaway is a validly appointed
and confirmed member of the
Cherokee Nation Election
Commission not only obligated but
also entitled to perform the duties
of that office, as provided by the
laws of the Cherokee Nation and
that they be granted such other
relief as may be just, proper and
appropriate. One of the penalties
for interference with the Election
Commission by an elected official
is removal from office restricting
that person from holding office

again.

Smith’s case filed against
Hathaway is set to be heard by the
JAT on the merits of the casein the
Cherokee Nation Courthouse
December 1, at 1:00. The entire
Smith v. Hathaway case can be
found online at
www.cherokeecourts.org, under
JAT, Open Cases, Cases assigned
to the Court, however at the time
of publication the Council case JAT
05-16 was yet to be posted to the
website. Theentire petitioner’ssuit
against Smith can also bereviewed
inthe same place under JAT 04-14.

CNO Official
Admits Smoke
shop Switcheroo

The state of Oklahoma contends that
smoke shops licensed by the
Cherokee Nation are engaging in
illegal retail sales to each other to
avoid paying a higher state tobacco
tax, costing the state thousands or
dollars.

The House Revenue and
Taxation Committee was told that
Cherokee Nation smoke shops are
engaging in retail-to-retail sales,
violating compacts between the
Cherokee Nation and the state.

Diane Hammons, director of
the Cherokee Nation Justice
Department said that the smoke shops
are engaging in retail-to-retail sales
and the Cherokee Nation has chosen
not to stop it. She contends that the
recent cigarette tax vote passed by
Oklahoma voters cost the Cherokee
Nation over $2 per carton in taxes.
She told state officials that the
Cherokee Nation no longer isgetting
the value out of the compact it once
had.

She said CNO officials are
interested in renegotiating the
compacts to get the tax revenue for
the Cherokee Nation back to what it
was before the vote.

Hammons has madeit clear
to state officials that the Cherokee
Nation’s official stand on the matter
is that the sales do not violate the
compact. State officials disagree.

Tribal smoke shops
operating near the state lines are
permitted to purchase tobacco stamps
at alower rate than shops operating
deeper into the state. State officials
say this allows those smoke shopsto
better compete with the cigarettes
sold at a cheaper tax rate in states
bordering Oklahoma.

State officials claim that
tribal smoke shopswill buy cigarettes
with aborder stamp, or lower tax rate,
and sell themin areas where ahigher
rate is required.

The Cherokee Nation
licenses 49 smoke shops, including
four owned by the tribe.
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Judges rule for
citizen standing in
1999 Constitution
case

violation of tribal law. The JAT
disagreed, dismissing the case.

In the meantime, David Cornsilk
filed a motion to intervene in the
Keen-Hannah case for the sole
purpose of filing a motion to
dismiss. David Cornsilk claimed
that the petitioners lacked standing
to bring the suit asrepresentatives of
the Convention and/or Commission.
However, hedid not addresstheissue
of standing to bring the suit as a
Cherokeecitizen.

Following a short hearing on
November 10, thejudges of the JAT
ruled from the bench that both Keen
and Hannah had standing to bring the
suit based on citizen standing alone,
overruling their standing claim
arising as members and officers of
the convention and commission.

The case will now go on to a
determination of the merits of the
case, whichincludeajudicia review
by the JAT of the validity of the
petitioner’s claim that the BIA
approved an amendment removing
the 1976 Constitution’s clause
requiring approval by the president
or his designee for changes to the
constitution.

While Cornsilk claimed in his
intervention petition that the BIA had
not approved the amendment,
immediately following the ruling
against him, Cornsilk asked the court
to dismisshim from case, stating that
his only interest in the case was to
haveit dismissed. Thejudgesasked
Keen if he wanted Cornsilk
dismissed from the case and he
responded that he did not mind. The
judges approved the motion and
Cornsilk was dismissed from the
case.

The Judicial Appeals Tribunal must
now review the documents submitted
by the petitioners and make a final

Courts Sets
Hearing Date on
Boundary Dispute

Update:

Tulsa — The Judicial Appeals
Tribunal has set astatus hearing for
February 17, 2006, for a lawsuit
filed in October against the
Cherokee Nation Tax Commission.

Jon Aaron Carrico, a resident of
Tulsa has sued the Commission in
an attempt to purchase a Cherokee
car tag. Inhissuit, Carrico claims
that the Cherokee Nation of
Oklahoma constitution does not
have a boundary and as such, the
Commission cannot enforce one
without violating hisright to equal
protection of the law.

The CNO Office of Justice has
assigned the caseto Sarah Hill, staff
attorney, who filed a motion to
dismiss. Hill, in her motion filed
on October 25", contends that the
suit should be dismissed because
the Tax Commissionisapart of the
office of the Principal Chief and
therefore, enjoys sovereign
immunity and cannot be sued
without its permission.

However, the motion to dismiss
wasfiled two days after adeadline
for an answer set by the JAT.
Carrico hasfiled amotionto strike
the late filing and has also filed a
motion for default judgment.

First Lady’s
vehicle shows CNO
car tag despite
residency
guestions

In this 2003 photo, first lady of
the Cherokee Nation of
Oklahoma, Bobbie Gail Smith,
attempts to hide her car in the
garage of her Sapul pahome after
being followed during an
investigation surrounding the
residency of her husband,
Principal Chief Chad Smith. In
what many have decried as a
political decision, the Judicial
Appeals Tribunal ruled that Chad
Smithdidlivein Tahleguah, even
though evidence presented
showed he had arented apartment
in downtown Tahlequah, but paid
utility billsfor his Sapulpahome,
drove back and forth to the home
in Sapulpanearly every evening,
his wife Bobbie resided in the
home and worked in Tulsaand his
children attended school in
Sapulpa. While this photograph
was being taken, Bobbie Gail
Smith was shouting at the
investigator to “stop taking
pictures of my house.” Itisclear
from the photo that Smith’s car
has a CNO car tag, even though
itisbeing garaged at the home she
shares with the Principal Chief
deep in the Creek Nation.
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